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:H8eJIh ~fur~ r8Pre8enIBd ~ In addItiOn, ~ trusIS and insurance 
, . '.PaICIeS WQUId Incorpf)IaIB ~ permlDig any, Pr8-DEFRA Reserve amounts to 

be ~ from ~.retIreCi lives ~ and'deposled fn a separate posb8llrement 
~ benefitaccoiq wiIhin.the trust. The amount of Pr&-OEFRA Reserve thai may be 
".edfor tbe 18tired~" reserve in any taxable year.wiD be del8mtlned by . 
CoIpclaibn on a day.dlB1r)g 8UCh year1hat is not later118l" daIB of ttie actuaIl8lease 
ofsuch ass* (Iany). 1iOwINer, only an.nount Ihalwould otherwise currenIIY be 
cfeducIIbIe under ~.419(a)(2)as a canbb.dion to fund poeII8tirement health 
bene. inay be ~19the.....~ 8CCOUrit. CoIpoIaIIon will at no time 
1&t8 "JViht to receive... c1 retired fiv&s I'8S8rV8 malnIai18d I'8UaI1t toarry~v·· '. ,any . pu 
~ policlea ~ by 8I'ff of1hese trusIS~ ,. ' 

'. , 
, LAW AND ANALYSIS' .' , 

. . .,', : s8ctIon ,61 (a) d ~ Code'J)I'ovIdes llat,lI'1Iees oIheIwI8e~,~ 
.lRcome.lJdtdes aD Income tn:m whaleversowce derived. ' ' 

:, : I :. SeaIIOD 111(a) fllbe GocIe ~"...grossBloome ~ not Include Income 
. ...~ to..J8CQV8IY during the lairabIe.year of any amount deduclBd in.8tr'/ prior 
__Ie year to..8XIBnt aICh amount did ~ I8duce1he amount d tax.Imposed by 

. " a.pIIw 1Gf'"Coda That secdon parIIaIIy codIfIe8 the',. ~rule~· 

,:." . . ':.~, ~~benent~_~ taxpayer.WhOt8C8iV8d atax ~ , 

, ,',' .fronT,. ~ in an88fleryeartD ~ Income it a lalBryear If.,.. eyent~ 
',' 1hatIs ~ IRconiIiIIBnt wiIh the pI8IIli8a on wI1k'h the dldlCtion was InJIIaIIy 

. :.bessd. "",-111m -.xbenefit ruW' ~.SBB two cancepI8, an R:IusIDnary part and 
'. 'an:eol'slmary pert. The ~part'" been d8W81cpdt1 the coums and 
. teqr.... a t8Xpayerti h:k.Kfe a~ clEdlCllBd amcxn i11he cumN1l yeafa

JncOua&wR.1 a fundamslllllily InconsiBI8nI.ElIU8d has occurred. The exch.islonaly part Is' 
iuRnIIy ~ aI § 111 and pdIIIlIIs a t8JcpI¥Ir to ~udean amount ~ cId nat 

, ~providea_~whenlt..dedllCf8d.
'. ' . 

The tax benent rule allays some of..~ol"annuai ~ 
" ~ urmr~~ LIiIWgp NsIIonaI Bank y•.C9rDDlIsSIqJer. 480 

.US 370;~'(1988)....purpose Is to appradmaIe the I8l!IUIs producedby.a tax 
.tS'Dl based on 1nII~ raIher than ..... 8DCOUI1IirV- Id. at 381. The lax 

I ,~·ruJe WIll ~ouran__ cIecIuctia(I when the.lalBrevent Is fundamen1aIIy 
" InoonBls' "1l wISh U)e pIIIII'IIse on which'" deducIIan.. iniIIlIIIY I:JB8Bd, even if there is 

.·no:acIU8I.f8JCfI,ifIIy 01 funds. ..Ida 81381-388. Q1e must COl....the feelS and 
, ~ of each case In..rA the pwpoee and b'1cPonmthe proviJlans 
. gamIag lhedsetllctions. !d..S86. AIIhaugh lis LBI8Iy hI$fuI to d8IertnIIl& ~ 

.......ewnwould tIIMt tncIo8ed..deduCIian I it had occuned within thEp same'......tIIf!Il.....,.AOl an elCCIIlBiYe" See AmerIcan M!!h.' ure Insurance Co. 
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, v. UnIted Stales; 28t.'F~3d 1344, 1360 (Fed. qr. 2001)•
 
. ' -".. . 

,ConIdbution8 to._ tieIfaJe ~ fUnd are dedUClibJe when paid, but only If they 
, qr8ify. 0fdnaJy end necessary business expenses under section 162 d 1he Code 
,...,,~~8xIBJrt.~unc;Ier 88CtIof)s 419 and 419A. 1l1ose sections ~ 

" ~"'Ol')!he a,moIinl of ~-dedl1dIJI9 pnJbldIng permIIIBd for contrfbuIions to a 
. \ walll. bensfit~. The deduction IImiIaIions 1I.ipE)8ed by eecIIons 419 and 419A 
, ," 8JJpIr to ~.paidoraccrued wiIh,lespect ID a weIfaJ8 benefit fund after 

, ,'1l$C8mber31',,1985. ~.Io this dale dedllCtIans far c:onIrIJuIions paid to a welfare
 
" ':'. be$dtf\Jld were ~ bY. eectioo 162. . ~
 

SecIfon 1.'82-JO d the'~ provides. kl part, that arnounIs paid or 
, ar:quedwll*lht...yGarfor a sickna II S. acddent. hospitarlZ8lion, I'1I9dicaI 
...... rXsIniIar-" plan; 8r8 deduetI*t'under 88CIIOn 182(a) of the Cod8If~ 

, ...~ and ~B'BB,ary ~e's Qfthetradeor'buU'lSBS. ­

, . ~" :- ;Rev. RuJ.'eHa2,,1889-2 C.8.·28, holds thai for taxable yMI8 ending on or 
" ',8eIofeJurie 17. 1919. ~P.eid or i1curr8d by an·empIoyer poIcyhokIer under 

~i'" povIdIng-QlOUP ~. and heaIIh and accident CCMnge for lis ac.-~ 
,. . " l81Ir8d.empIOye;es 818 4IBducJIJIe iI:' iuD EMII'I thoIVJ a ~~1he premDri Ii ~l8d '
 

1O.~ ......1 (1) the balance In the ~ liB ~d by the Insurance
 
, ~soteIy,~"pu~ of providing Insurance ~ on active or retired
 
..80 lORa .811¥~ or·~~mmaIn aIve. and (2) the. amount added 

. toileJ81iadBv8s....ii not greater than., amount whiph would be.18qUIr8d to 
" fairly....cost (IN~CCMtmQe pftMded CMI', the working lIVes 01 the 

, " 'ernploiMs tNofv8d. 1hIs RMJnU8 ruling aIsos1a18S thai ~ taxable ~~ after 
, ~ 17. 1969. ~.prern_ paid or incumId 8I8deduetibfe if in addition lD'the two 
. ' ~th8~·COfItract stales..the employer policyholder has no right 

110 nQ:ptwaany podfcR cI t;he ~~ lOng. any 8CIIv8 or retired ernpIo)'ee...........
 " " , 

, . 
, ' 

. . FlEw: FIJI. 69-4~ 1S68-2"C.B. 29. hoItIs that'. ~ nonrefundable 
~ to M ernpJoyee'a trust lID PRMde gRq).hBaIIh'" ifeln8urance for both 
8c11v8and I8IIJ8d ~ Is deducItie-undBr section 162 cI the Code, when 
COidIIlU1oDs" ~ d8t8rriled 8Qd....t7/1he empIO)w on a level ~ 80 
that. the.tIme d ..~.....anbnls enough money In the fund to enable 
the 1IusIBeto cantinuelD rnaka a. pnniLIn fIIYI1IBI1I8 on the COI.acted irBnnce. 

" .' . .. " 

-' 'Rev~,~ 7N99>197S--2 C.8. 40, hokIBlhaI1h8'anJUII ~bY the 
:' taIpI)W ~,thefund _daiued by 1he trusIse tor I8Iir8d Iv8s are busfne BS expenses 

CfedHeIIbIe under eectIa1162 01 the Code mthe taxable year paid 0I1ncun8d but only to 
, ' ..~lhatsuch CQIIbIJUIons fU81Eb&ia1y delennilSd and made on a Ie\!8I ~. . , , 
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, . . As·staI8d ab.oves.:the·tBx~ruIe is'lmpllcated wben a taxpayer h. taken a
 
deduction In a prioryear, and In a subsequent year an event'occurs that is
 . ,
~ Inconsi8ient with the·premise db deduction. The fads and " 

, clramldBlises Of eaCh 98S8 ~ be considered -In ~of the purpOse and fIn:tion of 
·the,pRMslonSpdiIgUledeiductions.· HiIsborp NafIonII Bank, 480. U.S. atS85. 

I I • I • 

: 'The ~~ Involve t8lg !ISS B1B ,aIIributabIe to ~ 
~d8d:~ to"appIcabIIily.of section-419 fA 1he COde. As such. deducIIons for 
theIe~,wQqId. have been 1ak8n under section 182'for ord"mary and 
nEKleesary busIn9ss expenses. IfmiIBdby the rules - out In Rev. Rul. 69-382. Rev• 

. ' ,~~ and Rsv~ f.IuI. ~. 
.. ' I'. .. 

.. . .Under ~ prgpae8I, ~.ortghdy conbtbuted to a retired lives ~ to 
.. , . PftJWIde'posII8tiJef1WltIle'~ .co.s.-agef,or nor.repr8SBnted ~....wetbe 

· .,.shleto~'posIr8IIrem8nthealth ben alle·for nornpresenl8d employees (or10 be 
.....ad 110m 1he nJtir8fIlVes reserve and dep08IIBd In a eeparcde account wIIhIn.the 

':_ ';,...VEBA,b b& ...... torthal purpose). SiI1IIaIIy, asa8I8 orfgInaIJy conbtbuted 10a 
.>. • 

.....1ive8 ~ to provide posII8IiremenI.lnsurance coverage for repre.ssnted 
:' 

~alBliI.~ beawRabIe 10 pay posInJCIntment heaIIh benefiIa for repreeenaed 
8Ii1*¥I~ (otto J:)e.I8J~a!Bd~.a ....~wIIhIn the same VEBAb' thEir 
pwpose). ,WItl ~10 eilherVEBA. txMiMw. Only an ~ thatwould otherwise 

. 'be cunenUy.deducIIbIe JII1der 8ectIOn 419(&)(2) ..a conbtidIon to fund ~
 
b88IIb beriefIs WI be transferred to the heaIIb beneftl8CCOUnl. (Pumuant to section
 

, . .419A(~). 'lbose.8IDDli1IB are IImiIed 10. a I888(V8 b1ded eMII'the worldng liveS ~ 1tle
 
..QOW8I9d.empIoyees,8nd ~ de1ermir&I.on a.18v8I basis far the postretilentent
 
1'DEdleI.ben8fftato be provide tQ covered ~.) The releas ad funds wotdd only
 
be used for ~B8S of.provIdIng'weJfara'" for rellr&el Md~have
 

, , ~ IfghI to reCaPtLD any ~.of Ile assets held by the vEBAs. . ' 
, ' 

, Forthe dedllCIIon taken under secIian 162 fora conIrbdIon to a weIfaI8 benefit .
 
. '. ~Prtor to the «-:iI.Nn ar:secIon 419, nodls6aetkJn was made betweeI1 the types
 
" ~welfae ~9ro,vIded IhIoIVl thebid•. ~us. the ortglnal .
 

. " ~~ wOtJId ~ have been~ meteIy ~tbe r8seIve arnounI8 could
 
· . be uaecI for ~medical as prcpased. However. the deduction for 1hCl!$8
 

: pasIIeIIiement.b8il8fil8 was Aqt I.IIIhIfed- -1he COI'IbbJIiarB bad-to be for ordinary and
 
'. neeSES 1"1 bu8iness fICperie88 and lie dedi emcuJI was IJJbject to.. rules set
 
out·'" Rev. Aul89-8B2. Rev. RIlL 89-478, ~. RuL 7N99.' CorpondIon has
 
r&pr8se_d'that it~e_ llBastllSlelDconcUIe thataIcI·" canIIbdicJr!s toward
 

.the 1f81nsu1;ance .......1lICUf hew been fulydBdt.........section 18211... 
oor1IIbIIon8 iD tae posbBlilemenllre inalJa'w»' RJ88IY8 had In fact been... to 1he . 

" . po8II s.li..ent he&IIh...... lhus.1he••dedlldians would not hrwe been
 
bBcbied ha:d'-~tlansactknt ~ in 1181aX8b1e year 01 the
 
~: ~. tills appmach is Inaccord wIIb the puIJ)OSe and ~ of tile
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law prior to, ~ 8r~,ne.:1t «section 419. AccOrdingly, l8~asmg 8SS8IB ill" I9tir8d 
Hves ~~to Pre-OEFRA amounIB 1hitwere ~,~ to 
fundPQS1I8III8ment lieiJnsurance, Iri 9fder to now ftn::I posb'etil'8ment heeIIh'beneftts, is 

, notu.taA.naDy irioonsfsIent wiIh the decktions ~n in prevIoUs years with respect� 
~ .... ills_and. Ch8mfotel ,the incIusionary part of the tax, benefit ,rule wi not apply.� 

N'7 t R"'I'" f3 

" '" ',' .wo~1be~'~""·bouicdiD tbe CODCJusioa.farRDIiDa~W3 . 

.' '" :We~~1he~~wiD .'advenIeIy affect the� 
deIBrn*I8IIonS iiPI..R 9701010. . ,', . ," '� 
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, ' lepr, •. .d,s dd~ pnH>BfllA R8CI'Ye is soWy ""'''''''''''',toe:aatn"httioDs paid or ~iJed
 
" " piDr lO.laDuIKy 1,,1986 (1hc dfecilwcI* Of ~ 419). ad 101hD lIDt'J1,n'. iil tbe pie­

, DJBtA1Il8CI'VO were DOt IIlan&lcas dedncUons 8Ddcr leClion419.·.AccardiDgly, pD'1Dt to� 
aeic8eD4916(6)(3),'lbDp~"i'-nODI wiJ) Dot.1WUlt in ibe p:uvJsloD ofmy-4i8qDaJified� 
~~ 1bo JIX$ Ai" of sectioD 49'16 afdle a.-.d, 00DBeqINlIlt1y;wi11_ (3JSC� 

J.no!'atm he.~ for--. fniporr~bY seaiDD !76. ' ,� 
If.)'OIl have 8It1 ~ please can Bcc&y'QaIy at 6%J,1mOJ!,TaUt Laufrz at 622­�

.. 8466.,� 
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